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This book will examine how Presidents have interpreted the Constitution. The title comes from Washington's early remark that he stood on untrodden ground, and everything he did would become a precedent. Indeed it did, and the process continues today. Most Americans do not think of the President as the nation's most important law-interpreter, but he is.
1 This role is a necessary consequence of the Constitution's creation of three separate branches, each of which interprets the Constitution constantly as it operates, independent of the views of the other two. Of course the Supreme Court oversees the interpretations of the other branches episodically, but in the case of the presidency, quite infrequently. (I count about 25 major Supreme Court precedents on presidential power in the course of over 220 years of our history; they set only loose limits on the executive's interpretive freedom.)
Within the executive branch, responsibility for interpreting the Constitution is vested in the President-by the vesting clause and by the oath to defend the Constitution that all Presidents take (sometimes twice!) as they embark on the office. Although the First Congress could have tried to place interpretive authority in an independent Attorney General, it did not do so, leaving that officer to offer interpretations that Presidents accept or decline at their pleasure. In modern parlance, the President is "the decider" on the meaning of the Constitution, although he receives constant advice from within and without the executive branch in making those decisions.
Our 44 Presidents have interpreted the Constitution in a pragmatic way that has built on the precedents set by their predecessors more than on theories offered up by their lawyers (although these theories do often encapsulate the precedents, converging arguments from history and law). I am much more interested in the view of the Constitution that is implied by what
Presidents have done than in official explanations offered by the Presidents or by others in their 3 stead to explain actions taken, except in those instances where the explanation has become an important part of the precedent. Freestanding assertions of power not tied to actual decisions do not form precedents with any punch.
Reviewing our history, I see presidential constitutional interpretation as a process very similar to generation of the common law--the accretion of precedent on the basis of past decisions in similar cases, adjusted for the facts of the case at hand and present conditions. Five factors appear to drive interpretation; they lie more in history and politics than in law as conventionally understood:
1. Personality. Each President sees the Constitution through the lens of his own character and experience. Presidents interpret the document in ways that match their temperament (Buchanan's cowardice, Lincoln's courage, Andrew Johnson's rigidity). Although affected by the institutions that surround the President (all those lawyers), at its heart the process is highly personal. President risks court-packing or impoundment.
5. Pushback. Congress, the public, or (sometimes) the courts react to presidential actions by accepting or rejecting them. In this way new constitutional law is made by the joint action of the three branches and the people. Acquiescence in a precedent can cement it, as has occurred with sole executive agreements. In contrast, the court-packing and impoundment episodes took options off the table, apparently permanently. In this relationship, Presidents hold the vital advantage of the initiative-they can select the action to which the nation will react.
Many of the precedents that I examine concern a President's interpretation of his own powers. Here, operative constitutional law flows from any presidential initiative that is accepted by the other branches and the public. Given the presidency's considerable institutional This process of presidential interpretation supports some conclusions that are relevant to current debates. First, Presidents immediately departed from originalist interpretations of the Constitution (unless they served a present purpose). Instead, Presidents have been busy making the Constitution work in their own day. Second, the operative danger that presidential action creates is ordinarily not the assertion of power that is exclusive of the other two branches, although the recent terror war had some bad moments of that sort. As in our recent history, reaction by the other branches and the people tends to squelch such claims before long. Instead, the danger lies in uncontrolled and perhaps uncontrollable presidential initiatives in crisis times Reviewing all this history, no one should be surprised that an officer who is so largely allowed to define his own powers would do so in an expansive way. The scope of permissible change in the precedents has narrowed somewhat over time, as it does for accretive judicial precedent. Yet the capacity for generation of new lines of precedent is still there, as the terror war so clearly demonstrates. Compared to precedent generated by the other two, institutionally 11 structured, branches, the personal generation of precedent by Presidents is more labile and far speedier.
Forty-four Presidents have trodden a lot of ground, and in places it is well-packed and solid. How will the forty-fifth President interpret her powers? Where will she step out onto untrodden ground? Will her gender inflect her interpretations, as the race of our first black President may have inflected his? I don't know; let's schmooze about it.
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